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This briefing summarizes and updates a report on human rights violations committed by the 

Government of the United States of America (U.S.) against asylum seekers who are fleeing gender-

based violence (GBV). Since the U.S.’s 2015 Universal Periodic Review (UPR), human rights 

conditions have dramatically worsened for asylum seekers, in contravention of member states’ 

recommendations.5 New policies and practices aimed at curbing asylum overall have 

disproportionately harmed GBV survivors. A 2018 decision by the U.S. Attorney General, Matter 

of A-B- has directly led to the denial of asylum grants for women GBV survivors who would have 

previously been granted asylum. Together with longstanding barriers to due process in the asylum 

system that have thwarted GBV asylum seekers’ claims for decades, the U.S. is effectively shutting 

down its protection system for a population that human rights law recognizes as especially 

vulnerable. Since the start of the COVID-19 pandemic, instead of alleviating hazardous health 

conditions in detention centers and cross-border camps where asylum seekers await processing, 

the administration has acted to all but eliminate asylum, and to cement the notion that GBV is 

“private violence” that does not merit state action.  

 

Background 

 

Violence against women and girls for reasons of their gender is a recognized push factor for 

migration and a well-known risk in transit.6 In the last decade, increasing numbers of people, 

particularly women and children from Mexico and Northern Central America, have sought asylum 

at the U.S.-Mexico border, fleeing uncontrolled violence, including severe domestic violence and 

other forms of gender-based persecution.7 Like other asylum applicants, GBV survivors face 

extreme hardship applying for asylum in the U.S. due to longstanding unfair policies and practices, 

as well as the Trump administration’s anti-immigrant policies.8 However, they face additional and 

specific barriers where their claims are premised on being a member of a “particular social group” 

that has experienced persecution, which is the most common enumerated ground applied in GBV 

cases.9 Many remain in prolonged detention during the asylum application process where they 

experience re-traumatization so severe they consider abandoning their asylum claims despite their 

fear. They would face serious danger of physical and sexual assault and even death if deported to 

their home countries, where levels of violence amid impunity have only intensified since many 

fled to the U.S.10 

 

Matter of A-B- 

 

In 2018, former Attorney General Jeff Sessions issued Matter of A-B-, vacating Matter of A-R-C-

G, a decision that clearly recognized that women survivors of domestic violence may establish 

eligibility for asylum.11 In his decision, Sessions made the sweeping pronouncement that 

“[g]enerally, claims by aliens pertaining to domestic violence or gang violence perpetrated by non-

governmental actors will not qualify for asylum.”12 The effect was catastrophic. With regard to 

merits hearings, grant rates for asylum seekers from Northern Central American countries dropped 

a full ten points in the first six months after the decision,13 and were down by fifty percent from 

August 2019 to June 2020 as compared to 2016.14 Several federal courts have found Sessions’s 

ruling faulty and emphasized that blanket denial of asylum based on domestic violence claims is 

illegal, yet many survivors are wrongfully denied asylum as a result of Matter of A-B-, and the 

decision has not been overruled by any federal court reviewing the merits of a claim.15 As part of 

proposed new regulations,16 described further below, that would largely eviscerate asylum 

https://www.madre.org/sites/default/files/PDFs/UPR%20US_Stakeholder%20Submission%20GBV%20Asylum_September%2020%202019.pdf
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protections for those seeking protection in the U.S., the Trump administration is seeking to codify 

Matter of A-B-, and introduce new barriers to asylum that harm GBV survivors’ due process 

rights.17 Attorney General William Barr recently issued yet another decision, Matter of A-C-A-A,18 

vacating a decision to grant asylum to a Salvadoran woman fleeing gender-based persecution. The 

decision places new burdens on all asylum seekers seeking to appeal negative case outcomes19 in 

a system marked by arbitrary judicial decision-making. (See below, p. 6) Citing A-B-, the decision 

also contains language that may be interpreted as limiting GBV survivors’ ability to seek asylum, 

and reiterates the current administration’s framing of GBV as “private” violence that fails to meet 

nexus standards required to find an individual was persecuted as a member of a particular social 

group.20  

 

Other recent policies disproportionately impacting asylum seekers fleeing GBV 

 

Starting since at least 2016, the U.S. departed from its longstanding practice of timely processing 

individuals who come to a land port of entry seeking asylum by implementing a policy of 

“metering,” whereby only a small number of asylum seekers may enter U.S. territory per day.21 

U.S. Customs and Border Patrol (CBP) stops migrants from entering and forces them to wait weeks 

or even months in Mexico, where they are vulnerable to predation by violent criminal groups, 

before requesting asylum.22  

 

Another unprecedented policy called the “Migrant Protection Protocols” (MPP) forcibly sends 

asylum seekers who have been processed by CBP to Mexico pending their immigration hearings, 

which could be for well over a year.23 With MPP hearings suspended due to the pandemic, the wait 

is now indefinite.24 These policies place asylum seekers at risk of further violence in Mexico, 

including sexual violence.25 Those removed under MPP must periodically travel from Mexican 

border cities to courthouses in downtown U.S. cities, often for early morning court appearances.26 

When combined with waiting periods stretching from months to over a year, the secondary effects 

of MPP have led to a dramatic negative trend in legal outcomes for affected asylum seekers.27 

Similarly, a July 2019 DHS and DOJ regulation that contradicts longstanding U.S. law by barring 

asylum for those who have transited a third country en route to the U.S. also led to a steep increase 

in asylum denials, although the policy was vacated by a Federal court in June 2020.28 

 

Policies Introduced Since March 2020 

 

Even as it should have been apparent that conditions in immigrant detention centers in the U.S. 

and makeshift encampments in Mexico were ripe for spreading COVID-19, the U.S. Government 

has worsened public health conditions for asylum seekers and their communities,29 and leveraged 

the pandemic to institute draconian barriers to asylum. In March 2020, citing the COVID-19 

pandemic, the U.S. Centers for Disease Control and Prevention issued an interim final rule and an 

order limiting entry to the U.S. by undocumented asylum seekers.30 U.S. Department of Homeland 

Security (DHS) interpreted the rule to permit “expulsions” of asylum seekers at the southern border 

with no due process, effectively shutting down asylum at the border, and “expelling” over 40,000 

individuals within the first three months of the order.31 The U.S.’ ongoing deportation practices 

furthered the spread of COVID-19 in countries with weak health systems.32 In July, the Trump 

administration proposed another regulation,33 that would use pretextual public health concerns to 

classify entire categories of asylum seekers (all those from a particular country, for example) as a 
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national security threat. Once in effect, it would bar asylum seekers from seeking protection in the 

U.S. even on the basis of having simply traveled through a country where an infectious disease is 

present.34 

 

Further troubling, on June 15, DHS and the U.S. Department of Justice (DOJ) proposed a lengthy 

new regulation35 that would nearly eliminate asylum protections in the U.S., and would pose 

specific barriers to those fleeing GBV, including by codifying Matter of A-B-.36 Among its many 

harmful provisions, the rule substantially heightens standards for credible fear interviews, which 

are meant to be inclusive in order to avoid refoulement at an early stage in the asylum process.37 It 

requires asylum officers to consider internal relocation as a possible bar in this preliminary stage, 

for example, and discounts persecution by “private actors” in relation to a victim’s inability to 

safely relocate within her country of origin, by shifting the burden of proof and requiring her to 

show the government “sponsored” the “private actor,” with “sponsorship” undefined.38  The rule 

provides that when gender is a factor in the applicant’s persecution, it will generally be impossible 

to show that the persecution was on account of one of the five enumerated grounds.39 The rule also 

allows judges to “pretermit” a case, and deny asylum with no hearing, based solely on an initial 

written application generally submitted pro se before an asylum seeker has access to guidance or 

interpretation.40 For this complicated proposed rule representing an overhaul of the asylum system 

and redefining legal terms in the refugee definition in a manner directly contrary to UNHCR 

guidance, the Government allowed only 30 days for public comment. So great was public alarm 

over this unprecedented attack on asylum that over 86,000 comments opposing the new regulations 

were submitted.41 In late September, the DOJ again proposed a regulation with only a 30-day 

public comment period, that severely curtails asylum seekers’ ability to present their cases by, 

among other new due process barriers, allowing only fifteen days to file an asylum application.42 

 

Longstanding Policies and Practices Deny GBV Survivors’ Right to Seek Asylum  

 

Longstanding due process violations at every stage of the asylum process further violate asylum 

seekers’ rights, severely impeding GBV survivors’ ability to mount an effective asylum claim, or 

even to make a claim at all.  

 

Detention of Asylum Seekers Fleeing GBV 

 

The U.S. has a long history of detaining asylum seekers for months or years by failing to properly 

implement parole for asylum seekers arriving at ports of entry. Under a 2017 Executive Order by 

the Trump administration, they are now hardly ever released on parole.43 Women have tended to 

spend disproportionate lengths of time in detention, with their average length of stay prior to the 

2017 Executive Order varying between ten to eighteen percent longer than men’s.44 The Trump 

administration, which has resorted to draconian detention policies for asylum seekers out of step 

with U.S. policies and international law,45 has been explicit that it is using detention to punish 

asylum seekers and send a message of deterrence.46 To escape the harmful physical and mental 

health impacts of detention conditions, some GBV trauma survivors have understandably waived 

their right to appeal erroneous asylum decisions in order to leave detention, despite facing extreme 

danger upon deportation.47 Recently, the Federal Court of Canada struck down the Safe Third 

Country Agreement between the U.S. and Canada for violating the Canadian Charter of Rights 

and Freedoms, finding the U.S.’ imprisonment of asylum seekers deprives their right to liberty, 
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and noting the “related harms regarding the conditions of detention and the heightened risk 

of refoulement.”48 

 

Denying GBV Asylum Seekers the Right to Establish a “Credible Fear” of Persecution 

 

U.S. law requires that a person subject to expedited removal must be asked whether they fear 

return. Anyone who expresses such a fear must be given a “credible fear” interview with an asylum 

officer, then appear before an immigration judge for a full hearing on the merits of their claim if 

found to meet this preliminary standard. U.S. Customs and Border Patrol (CBP) officers often fail 

to refer individuals with viable asylum cases for credible fear interviews, provide false information 

to asylum seekers,49 and even populate forms with inaccurate, misleading, or false information.50 

CBP officers have reportedly accused GBV survivors seeking asylum of “lying about their fears 

of return,” and have told them that “they do not have rights, and that they will be deported no 

matter what they say.”51 

 

Lack of Psycho-Social Support and Trauma-Informed Approaches for GBV Survivors During 

Asylum Application Process 

 

Throughout the asylum process, applicants are not offered adequate privacy or psychosocial 

support. Initial screenings in the asylum process are often conducted in open, non-confidential 

spaces by armed, uniformed CBP officers who lack adequate training in victim assistance, GBV 

and trauma.52 During this stage and at other stages in the asylum process, to make an effective 

claim, GBV survivors must disclose traumatic experiences, which often involving physical and 

sexual violence, and their children may be present during the initial screening.53 Immigration 

detention facilities across the U.S. lack adequate mental health services, 54 leaving detained GBV 

survivors with little to no psycho-social support as their cases are processed.55 Women trauma 

survivors placed in expedited removal proceedings have told advocates that they could not describe 

their stories of abuse to asylum officers or immigration judges because of the trauma’s severity, a 

situation that resulted in deportation for many of them.56 Despite being trained to conduct trauma-

informed interviews, asylum officers continue to fail to adequately identify bona fide asylum 

seekers during the credible fear process, for reasons including their inability to build rapport with 

applicants, and the use of telephonic interviews that hinder trust building.57 Such conditions 

discouraging disclosure can harm asylum seekers fleeing GBV at later stages of the asylum process 

if an immigration judge finds their testimony to be inconsistent.58  

 

Lack of Interpretation Services 

 

Inadequate language interpretation limits many asylum seekers’ ability to communicate their 

fear.59 The ability to communicate this fear upon presentation at the point of entry or upon 

apprehension by CBP is critical, as it determines whether asylum seekers actually get an 

opportunity to make their case to an asylum officer or before an immigration judge.60 If referred 

for a credible fear interview, they often must undergo an interview with an asylum officer by 

telephone from semi-public areas in detention centers, and many women asylum seekers have 

reported not being able to hear USCIS interviewers or interpreters properly.61 Those who speak 

Indigenous languages are particularly harmed, and can even face longer detention times.62 This 
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undermines their ability to obtain relief, and in some cases, has resulted in the erroneous 

deportations of mothers and children who are unable to communicate their fear to officials.63   

 

Lack of Legal Representation 

 

Seeking asylum in the United States involves navigating a complex legal system, and success 

during a hearing frequently depends on whether applicants have a competent lawyer,64 a 

prohibitive cost, particularly for detained asylum seekers.65 Many asylum seekers go without legal 

representation.66 For those made to wait in Mexico, where many endure inadequate access to food 

and shelter, as well as targeting by criminal gangs, finding legal representation is a challenge, and 

only 9.3 % are represented by lawyers.67  

 

Arbitrary Case Adjudication 

 

If asylum seekers make it to the adjudication process, winning one’s asylum case often depends 

on the immigration judge assigned to the case and their personal predilections, instead of the merits 

of the claim and an objective application of the law to the facts.68 Denial rates vary widely across 

immigration courts and even among judges sitting on the same court. As of 2019, the denial rates 

for cases at the San Francisco and Houston Immigration Courts, which saw similar caseloads, were 

29.5 percent and 91.9 percent respectively. At the New York Immigration Court, the denial rate 

ranged from 85.2 percent to 2.6 percent depending on the judge deciding the case.69 

 

Suggested Recommendations to the U.S. Government: 

 

1. Rescind Matter of A-B- and Matter of A-C-A-A- and ensure that asylum claims of survivors of 

domestic violence or other forms of gender violence are adjudicated fairly and in accordance 

with international norms.  

2. Withdraw (or, if finalized, rescind) the proposed June 15, 2020 DHS and DOJ regulations, and 

the proposed Sept. 23, 2020 DOJ regulations, and ensure that all asylum seekers, including 

GBV survivors, have fair access to asylum procedures in accordance with international norms.  

3. Withdraw (or, if finalized, rescind) proposed rules to bar or deport asylum seekers on the basis 

of specious public health rationales.  

4. Withdraw from the so-called “Asylum Cooperative Agreements” with Central American 

Governments and rescind “third country transit bar” regulations.  

5. End the Migrant Protection Protocols, and parole into the U.S. all asylum seekers with pending 

cases who are in Mexico.  

6. Provide qualified interpreters for all asylum seekers, including Indigenous language speakers, 

at the time of apprehension, during any period of detention, in conversations with lawyers, and 

during asylum interviews and hearings. Provide translations of written materials reflective of 

literacy and education levels, and in Indigenous languages. 

7. Guarantee legal counsel for asylum seekers.  

8. Release asylum seekers on apprehension with a Notice to Appear and clear instructions on 

when and where to appear in court, with the aim of ending detention of asylum seekers pending 

their case outcomes, and investing in community-based case management alternatives to 

detention. 
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9. Establish meaningful oversight of immigrant and asylum seeker detention conditions, 

including a formal, enforceable codification of conditions, in accordance with international 

human rights standards, that ensures elimination of contracts with facilities out of compliance.  

10. Consult with women’s and gender-based violence survivors’ experts, in order to develop and 

implement training and protocols for officials who interact with gender-based violence 

survivors seeking asylum, from DHS and its sub-agencies, as well as Immigration Judges, on 

best practices and trauma-informed approaches to interviewing survivors and ensuring asylum 

seekers understand their legal rights. 

11. Suspend use of “fast-track” removal methods, such as expedited removal and reinstatement of 

removal that remove these decisions from judicial decision-making. 

12. Reform the asylum system to ensure efficient and consistent adjudication of asylum claims and 

eliminate procedural rules that block asylum claims from being heard. 
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